GERALD C. MANN
ATTORNEY GENEnAL

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Hon. R. G. ¥aters, Casuvalty Commissioner
Eoard of Insurancs Commissioners
Austin, Toxnn.

Dear Birt

Opinion No. 0-1884

Re: lease ngro ne henedby lessor

This will aok pt of your letter

of Jenuary 12, 1040 ettaoch two specimen
lease agrconants. ou seek nion as to whether or
not such agreensnts are & 6 constitute the lessor
a8 being engaged she insUrance buriness, Vie deem it
essential to herpd 3 leeses agreenments in

full in order the he ~;ais £Ox_this orinion may be
fully undersy -

as, in consideration of the sum of
r wonth, the first payment being due
s A9 end like amount due the

of each wucoeeding month until this eontradt

is terminated, the oes o dslive
Bgrsonalng; DL:;:::§:§E§E::g.Vohtgig’ Jo Apdiver

"Now, ths ocompany doss& heredy dsonvey +itle
of the abovo car to John Doe, &uring the tem
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of this contreot, It is herein agreed that
this oontract may be terminated by thirty
days notice by either party, and it is under-
atood that upon termination of this contract,
title of the above car sutcomatioally reverts
back to Yotor Company without further
ocost or damages on the part of either party,
exoept wherein the adbove car ray have been
wrecked or damaged while in the poesesaion

of John Dos, his heirs, or assigns. It is
also understood that the sxtent of damage or
oollision 15ability on the part of John Dce
will be & maximun of $50.00,

"lthereas, the ocompany is furnishing
this oar to John Coe in consideration of the
atove stipulated payments, it is undarstood
by both parties thet this ocar is to be ser-
vioed without ocost to John Doe with the ex-
eeption of the ahove set out $30,00 damage
l4adility, and his gasoline or fuel expense,

"It 18 herein agreed that John Doe will
furnish the company with knowledge or certi-
ficate to show that proper publioc liability and
property damage insuranoce 1s ocarried, and that
he is to proteot the company from any darage
suit arising out of oollision or collisions
wherein this car is concerned during the ter-
minat‘on of this contract wnd while in possess-
ion of himself, his heirs, or assignsl

"This ocontract entered into this s
1940,

¥otor Company Jochn Doe

Acocepted Accepted"
| No. 2

"STATE OF TEXAS
COUNTY OF BLANK
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. a corporetion of Blank, Blank
County, Texas, lessor, &nd of PBlank,
Blank County, Texae, ioasoe, agree to the fol-
lowing terms and conditiona:

"l. lasses, agrees to pay to
, Lessor, 3 on the day of each
ronth beginning on the day of A, D,
1940, for which monthly payment said lessor agrees
and does heredby lease unto the seid lessee the
following described motor vehicle, to wit:

i Year model
nJ’otor NO, Serial No.

t0 be used by said lesses the same as though it
woere his own, It is agreed that the lesaor in
no way reserves tle control of the car other
then horein epecifically oontruoted and in no
manner assumes any liebility for the negligence
of the lassee or his sgents.

“2. Sald lesnee shall obtain, in & googd
and reputadle insuranoe cowpany, pey for, and
keep in force a public liability insurance po-
licy (minimum ocoverage % to & ) and
property damage (minimum coverage % ) on
sgid rotor vshicle and said skall de
nared as one of the co-insured,

3. regserves the right to change
or substitute eny car of like type for the cne
desoribed herein, whemever it foels that it is
to the best interesst of either party.

"4,/ lessee agrees to furnish, replace or
repalir all tires and tubes without regard to
coct of deczage to same, and will furnish license,
wash, lubricate, repeir and do all things necess-
ary for the proper maintenance and repair of the
above desoribed oar or 1ts substitute, so long
as this contract remains in foroe, subject to
all other provisions of this eontract.

"5, It i8 agreed that all repalr work is to
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be done by lesssor or scmeone of 1ts own selec-
tion and that lacsee will pay for eny demage
done to suid adove descrided motor vehicle when
such denage is cauzed by the applicetion of
some external force, excepting ordinary wear
and tear. 1t is agreed however that noc repair
bil1l shall exceed 240.00 for any one acocldent
and thet sald lessor will do said work at cost
plus 104,

"6, Calc lessees egrees to rresent the car
et the service departrent of saild lessor at
least once each month or eaoch one thousand
riles, whichever heprens firss.

*7. In case of engine or cther troudle
ocutslde of Blank County said Iessee agrees to
call Lessor at lessor's expense and recalve
instructions as to what to do with said rotor
vehicle,

"Ad., This contract rnay he terminated by
the lessec at the end of any thirty dey period
provided *ite coar 18 returned tc sald lessor at
its plece of busniness in Blank, Texas,

"Geld Tesaor ray terrinate the contract
gt any tine by tskxine possession of the car
et the end of any thirty day pericd or if
terminated during a thirty day periocd then said
lessor shell remit to the lessee the pro-rata
one thirtieth of the current moath's rate, if
raid, or if said lessee fails to neke payment
as provided, said Jessor may terminate this
contraot,

"9, Sald lessee hersby agrees that the
agents of sald lessor may enter the Icssee's
premises or such other place as such wotor vehi=-
cle might be found end teke possessicn of said
motor vehicle, and lesaee specifically walves
any claim for darages as a result cf said lessor
or ite agonts taking (with or without pernission
of sald lescee) the motor vehicle desorided above
or its substituted motor vehicle, upon the feil-
ure of the lessee to meke payment of any moanthly
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payment or to return the car %o the lessor
upon its request,

710, This contraot is subject to the
following special oonditions superseding any
conditions herein stated to the contrary,

"Signod and exeouted this the day
of A.D. 1940,

leaseo

- lassor -

You éesire to know if such contreaots are in
violation of that portion of House Bill Mo. 6268, Section
1, Acts of 1939, of the 46th legislature (Sec., 8bd of
Article 4859f), reading:

%1t srell be the duty of the Cermmissioner
to require any corporetisn, perscn, firm, asso-
ciation, locel nutusl ald assncleticn or any

- local associetion, cormrany or orsunizetion, to
nave a cexti?icat~ of autherity hefore being
authorized tc carry on any insurance business
in this &Etate., If, in any event, any such e¢crx-
vany, person, firm, assoclation, corparation,
loocel aid assooiation or local organization
18 writinn any form of insurcnce whatsoever
without a per~it, or certificate of authority
issued by the Department of lasurance of Texes,
it shall be the duty of the Cormmissloner %o
reke known said rfact to the Attorney General
cf the State of Texas, who is horeby raquired
to inpstitute procBedings in the Distriet Court
of Travis County tc restraln such ecornoration,
percon, firm, essociation, corrany, looal aild
astooieticn or organization from writine any
insurance of any kind or character without e
permit,”

Insurence has bYeen defined as "a contract by
which one party undettakes to indemnify another agalinst
loss, damage, or liability arising from an unknown or
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qontingent event.”™ Another more universally acoaepted
definition is:

"A ocontract of insurence is an agreement
by which one party, for a oconsideration, pro-
mises to pay money or its equivalent or do amome
agt of valuo to the assured upon the deastrue-
¢ion or injury of something in whioh %“he other
party has an interest.”

Such definiilons are cited in Volume 1, Cooleyst' Briefs
on Insuranoe, page 8.

Ye are fanilier with the line cf ocases dealing
¥ith autorohile clubs to which you nmake roference., Among
these 15 the cese of Ketional autd Service Zorp. vs. Stste,
58 OW 2pg, 209, ant the reny cases therela cited,

In the czse ¢f Teatlenal iute Service Corporation,
surra, (writ of er»or refused), the jufgrient of the trial
court forfeitings thn clharter of thc named conpany was up=-
held. The cornoration was incorporated &8 an autcmobile
elub (without zutherity tc write insuruzce) under sudb-division
91 of ~rticle 1302 of the “evised Civil Statutes. The
corporation issued to lts renbers a certifioats which pro-
vided, ancni other thinas, for ennual dues of ~25.00 end
provided that sueh ccrrany weuld cause tc be reraired in
1¢s rerbereklp garages éurins ‘he cu-rent reer any dsmage
to membere' autorohiles cauced by accideat of nct leas
then £7.50 nor riere than 550,00 dumeges. Such contract
¢learly created an cdbligction on the part cf the automobile
eludb within the purview of the aocepted definitions of
insurence and we do not question the correctness cf the
holding in this end similer cases.

e have carefully examined the instruments ten~
dered. Feferting te the first of sald instrunents, we note
an attempt to trensfer title from the so-called lessor to
the lessee, Construlns the whole cf the coatruct, however,
we necegsarily econclude irati suck lnstrurent remcins a
leass sgresment and the pararcunt title to the vehiocle
remains in the Iessor. 4 contract nust be construed by
its purpcse, effect, contents and imrort, and not necessarily
by the terminology used. ¥Fetiocnal auto Cervice Corporation
Vs, State, supra,
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“he seacnd instrunent 4oes not purport to trande
fe- title and ia, therefore, & sirple leese contract,

The rirst contruot contalns a proviasion that,
in event of acoldent to the sutorobile in question and
damage thereto, the extent of the leasce's liability for
such ¢amage will be £50,00, Ths second oontruot provides
that the extent of the lessee's liabllity for dimiler dan-
ago will be $40,00, Both of such contracts provide fure
‘ther that the excess of the damage will be dborne by the
legaor, It 4s this feature of each of gsuch ocntrrots
whioh gives rise to the quastion of whather cr not tho
{ssuunce of the aooutracts constitutes the carryving on of
an insurances dusiness,

Ye rind no Tuxes authorities to cite herein,
It was held 1n the case of Fe Pirs Certifiocste, 39 Ta.
Co. Ct, 143, cited in 83 A,L.R, 732, that a Tire certifri-
cate 1saued by a lessor of & ohattei. by whieh the lessor
agrees that, in came of injury tc or destruction of the
serze by fire, he will restore the same tc the condition
in which £t wae bHefore the Cire, 18 not a contract of insure
ance whers the snre sccompanies and ic nede s part of a
sontraot of lsuse, within the rmen:ins of e statute probibit-
ing any person, pertnerchip, cr associution from isculng
any policy or reking e contract cof indermnity azuinst loss
by fire, without authcrity expressly conferred by ¢ ¢har-
ter of incorporation,

he feotes in the above cited case ciffer fror
thogse ia the instant c¢ase only 4in thut in the aited ouse
thore wus an agrencent on the rart of the leBiOr Lo gspw:e

fiva Jossi whereas, we here have an agrecment bty the leasrr
aasure a portion of the loss by gaoident.

We beliave that the contraots submitted onnnot
be brcusht within the definitions of insurance herein pre-
sented end that the snbeve case is contrelling. 'e hegess-
orily conolude that thr agrsenents, rede the basia ef ycur
raquaest, arae nct suoh a8 to conatitute the lesior engared
in the ‘nsurance businesa,

Yourse very truly

ATTCRNLY GRNEIRAL CF TINLE

"Ly ol

asuiotunt

APPROVEDFEB 6, 1940

TALAW

APPROVED
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